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506 CALIFORNIA LAW REVIEW 

Options: Revocability. — It is satisfactory to observe that 
the Supreme Court of California adheres firmly to the doctrine of 
the specific performance of option contracts. In Copple v. 
Aigeltinger 1 the following instrument was executed: 

"San Francisco, Sept. 17, 1910. 

"Rec'd from A. H. Pape as deposit of $10 for William Copple 

on sale of % piece of land known as Lowe place at Hopland. 

Balance of Five hundred and ninety ($590) dollars to be paid on 

delivery of deed. 

"(Signed) E. H. Aigeltinger." 

The vendor repudiated the agreement a few days later, before 
it had been accepted. This the District Court of Appeal allowed him 
to do 2 on the theory that an option is nothing more than an offer 
even if consideration is given. As an offer, it may therefore be 
revoked at any time with no penalty other than an action for 
damages, for if an offer could be accepted after notice of its 
revocation there would be a contract formed without a meeting of 
minds. 3 The Supreme Court saw in the above agreement, not an 
option but a contract to sell with a memorandum sufficient to 
satisfy the statute of frauds signed by the vendor; specific per- 
formance was accordingly enforced against him. This disposed 
of the matter on unimpeachable grounds but the court goes on to 
say that treated as an option, "it is settled in this state as to a 
mere option for the purchase of real estate that where there is a 
consideration therefor, the option cannot be withdrawn during the 
time agreed upon, for its duration, and that when accepted accord- 
ing to its terms it vests in the vendee the right of acquiring the 
land, which right when exercised relates back to the time of giving 
the option so as to cut off intervening rights acquired with knowl- 
edge of the existence of the option". 

On weight of authority and on principle, this is good law. 4 
In many enterprises of magnitude it is essential to have all the 
land tied up by options specifically enforcible before a stroke of 
construction work can be done. Options are often given for a 
nominal consideration to get the other party interested or in the 
hope of benefits to be derived from the completion of the project. 
Such options should be enforced because it is the agreement the 
parties have made, because business men consider such options 
specifically enforcible and enter into large transactions in reliance 
on that belief. Their security should not be weakened by any 
inquiry into motives or into the adequacy of the consideration for 



1 (May 7, 1914), 47 Cal. Dec. 615, 140 Pac. 1073. 

2 (1913), 17 Cal. App. Dec. 469. 

» Article by R. S. McWilliams, 1 Cal. Law Rev. 222. 

4 Article by D. O. McGovney, 27 Harv. Law Rev., at p. 646; W. 
G. Reese Co. v. Honse (1912), 162 Cal. 740, 124 Pac. 442; Smith v. 
Bangham (1909), 1S6 Cal. 359, 28 L. R. A. (N. S.) 522, 104 Pac. 689. 
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the option. The option giver is sure of a fair price for his land, 
otherwise he can not be compelled to convey. The a priori 
principle of lack of mutuality of agreement at the moment of 
acceptance should have no weight where considerations of busi- 
ness policy demand a different rule as they do in the case of "paid 
for offers". The withdrawal of the offer should be inoperative.' 
Parties rarely have in mind the subtle distinctions between an 
offer with consideration and an agreement to sell with a nominal 
consideration, accompanied by a condition subsequent that the 
agreement should become void if the full purchase price should 
not be paid. 6 As a matter of pure theory, however, an acute 
writer has shown that a correct analysis of juristic concepts would 
show that in "paid for offers" an irrevocable power has been 
given. 7 Here, as in so many cases, accurate thinking leads to 
sound practical results. 

A. M. K. 

Public Land Law: Jurisdiction of Land Department. — 
The policy of the Supreme Court of the United States in interpret- 
ing the powers and jurisdiction of the land department in dis- 
posing of public lands 1 has been one of extreme liberality. The 
decisions of the department upon questions of fact which are 
within its jurisdiction are, in the absence of fraud, imposition or 
mistake, conclusive; 2 and even upon mixed questions of law and 
fact or of law alone, the action of the department "will carry 
with it a strong presumption of its correctness, and the courts 
will not ordinarily review it, although they may have the power, 
and will occasionally exercise the right of so doing". 8 

The power of the land department is not unlimited, however, 
nor can that power "be arbitrarily exercised so as to deprive any 
person of land lawfully entered and paid for". 4 It is so held in 
the case of El Paso Brick Company v. McKnight, where the land 
department had refused to allow an applicant for placer patent to 
file an amended affidavit of posting. The original affidavit filed 
had been signed before an officer residing outside of the land dis- 



' Article by D. O. McGovney, 27 Harv. Law Rev. 644. 

6 Article by A. L. Corbin, 23 Yale Law Jour. 641. 

7 Article by W. N. Hohfeld, 23 Yale Law Jour., at p. 50. 

1 These powers are conferred on the interior department by U. S. 
Rev. Stats., §§ 441, 453, 2478. 

2 Whitcomb v. White (1909), 214 U. S. 15, 16, 53 L. Ed. 889, 29 Sup. 
Ct. Rep. 599; Bates & Guild Co. v. Payne (1904), 194 U. S. 106, 108, 48 
L. Ed. 894, 24 Sup. Ct. Rep. 595; De Cambra v. Rogers (1903), 189 
U. S. 119, 122, 47 L. Ed. 734, 23 Sup. Ct. Rep. 519; Barden v. Northern 
Pacific R. R. Co. (1894), 154 U. S. 288, 327, 38 L. Ed. 992, 14 Sup. 
Ct. Rep. 1030. 

8 Bates & Guild Co. v. Payne (1904), 194 U. S. 106, 109, 48 L. Ed. 
894, 24 Sup. Ct. Rep. 595; United States v. Graham (1884), 110 U. S. 
219, 221, 28 L. Ed. 126, 3 Sup. Ct. Rep. 582. 

* (April 6, 1914), 233 U. S. 250, 257, 34 Sup. Ct. Rep. 498, 501. 



